REPUBLIC OF THE PHILIPPINES
DEPARTMENT OF FINANCE
BUREAU OF INTERNAL REVENUE
Quezon City

Date: January 29, 2013

REVENUE MEMORANDUM CIRCULAR NO. 9-2013

SUBJECT : Clarifying the Taxability of Association Dues, Mearghip
Fees, and Other Assessments/Charges Collected by
Homeowners’ Associations

TO : All Internal Revenue Officials, Employees and Ggher
Concerned

This Circular is issued to clarify the taxabilitf association dues, membership
fees, and other assessments/charges collected rbgommers’ associations from its
homeowner-members and other entities.

BACKGROUND

Republic Act No. 9904, otherwise known as the "Mmggarta for
Homeowners and Homeowners' Associations”, gramtsnizentives to homeowners’
associations subject to certain conditions. Sect®of RA No. 9904 reads:

SECTION 18. Réationship with LGUs. — Homeowners'
associations shall complement, support and strengtlGUs in
providing vital services to their members and highplement
local government policies, programs, ordinanced,rates.

Associations are encouraged to actively cooperdtelMcUs
in furtherance of their common goals and activif@sthe benefit
of the residents of the subdivisions/villages drartenvirons.

Where the LGUs lack resources to provide for basic
services, the associations shall endeavor to tapetimeans to
provide for the same. In recognition of the associ@ns'
efforts to assist the LGUs in providing such basiservices,
association dues and income derived from rentals dheir
facilities shall be tax-exempt:Provided, That such income and
dues shall be used for the cleanliness, safety, sety and
other basic services needed by the members, inclodi the
maintenance of the facilities of their respectiveubdivisions or
villages. xxx”

The Bureau has issued several rulings exemptingn fiocome tax the
assessments/charges collected by homeowners’ agsosifrom its homeowner-
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members, on the ground that the collection of aaton dues and other
assessments/charges are merely held in trustusdzksolely for administrative expenses
in implementing its purposes i.e., to manage anthtaa the homeowners’ associations,
establish, manage, maintain and operate adequatmugnity facilities and services for
its members, and from which a homeowners’ associatcould not realize any gain or
profit as a result of its receipt thereof. Othemieowners’ associations were given
exemption under Section 30(C) of the National iméRevenue Code (NIRC) as mutual
aid associations.

In addition, the same rulings exempted associatioes from value-added tax for
the reason that a homeowners’ associations doeselipbarter, exchange, nor lease any
goods or property and neither does it render anycgefor a fee, but merely implements
the administration of the required services to emillthe association dues from the
homeowners pursuant to its corporate purpose(sustee of the fund thereof.

CLARIFICATION

The taxability of association dues, membership ,feesnd other
assessments/charges collected by a homeownerstiasso from its homeowner-
members and other entities are discussed hereunder.

l. Income Tax — Section 18 of R.A. No. 9904 which exempts fréamation the
association dues and income derived from rentajestiio certain conditions is an
implied recognition by Congress that such receaptssubject to tax under existing laws.
Thus, the amounts paid in as dues or fees by hommemembers of a homeowners’
association form part of the gross income of theedasubject to income tax. This is
because a homeowners’ association furnishes itsh@aenwith benefits, advantages, and
privileges in return for such payments. For tax peses, the association dues,
membership fees, and other assessments/chargestedlby a homeowners’ association
constitute income payments or compensation for fiealke services it provides to its
members and tenants. The previous interpretatiah ttie assessment dues are funds
which are merely held in trust by a homeownersoeisdion lacks legal basis and is
hereby abandoned.

Moreover, since a homeowners’ association is stildggdncome tax, income
payments made to it are subject to applicable witlihg taxes under existing
regulations.

Il. Value-Added Tax (VAT) andPercentage Tax- Association dues, membership fees,
and other assessments/charges collected by a haoreevassociation are subject to
VAT since they constitute income payment or comp#as for the beneficial services it
provides to its homeowner-members.

Section 105 of the NIRC, as amended, provides:
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"SECTION 105.Persons Liable. — Any person who, in the
course of trade or business, sells, barters, exgsanleases
goods or properties, renders services, and anyomeveho
imports goods shall be subject to the value-ad@ed(VAT)
imposed in Sections 106 to 108 of this Code.

XXX

The phrasein the course of trade or busineggeans the
regular conduct or pursuit of a commercial or anemic
activity, including transactions incidental thereby any person
regardless of whether or not the person engagewithés a
nonstock, nonprofit private organization (irrespextof the
disposition of its net income and whether or notsélls
exclusively to members or their guests), or governentity.”
(Emphasis supplied)

The above provision is clear -- even a non-stoaq-profit organization or
government entity is liable to pay VAT on the safegoods or services. This conclusion
was affirmed by the Supreme Court@ommissioner of Internal Revenue v. Court of
Appeals and Commonwealth Management and Servicgf@aton, (G.R. No. 125355,
March 30, 2000). In this case, the Supreme Coudt he

“(E)ven a non-stock, non-profit organization or gaovwnent
entity, is liable to pay VAT on the sale of goodsservices.
VAT is a tax on transactions, imposed at every estaf the
distribution process on the sale, barter, exchasfggoods or
property, and on the performance of services, ewerthe
absence of profit attributable thereto. The termthie course of
trade or business" requires the regular condugtuosuit of a
commercial or an economic activity, regardless bétlier or not
the entity is profit-oriented.

The definition of the term "in the course of trade
business" incorporated in the present law applies atl
transactions even to those made prior to its erautnExecutive
Order No. 273 stated that any person who, in thessoof trade
or business, sells, barters or exchanges goodseamnites, was
already liable to pay VAT. The present law merdahesses that
even a nonstock, nonprofit organization or govemmnatity is
liable to pay VAT for the sale of goods and sersice

Section 108 of the National Internal Revenue Cdd&987
defines the phrase "sale of services" as the "pagnce of all
kinds of services for others for a fee, remunematior
consideration." It includes "the supply of techhiadvice,
assistance or services rendered in connection teithnical
management or administration of any scientific,uistdal or
commercial undertaking or project.”
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On February 5, 1998, the Commissioner of InterreldRue
issued BIR Ruling No. 010-98 emphasizing that a el
corporation that provided technical, research, mament and
technical assistance to its affiliated companied aeceived
payments on a reimbursement-of-cost basis, withaay
intention of realizing profit, was subject to VATh cservices
rendered. In fact, even if such corporation waseized without
any intention of realizing profit, any income ormofit generated
by the entity in the conduct of its activities wagject to income
tax.

Hence,it is immaterial whether the primary purpose of a
corporation indicates that it receives payments forservices
rendered to its affiliates on areimbursement-on-cost basis
only, without realizing profit, for purposes of deteninig
liability for VAT on services renderedAs long as the entity
provides service for a fee, remuneration or considation,
then the service rendered is subject to VAT

Accordingly, the gross receipts of homeowners’ aisgimns including association
dues, membership fees, and other assessmentsklaaegeubject to VAT, income tax and

income payments made to it are subject to appkcabthholding taxes under existing
regulations.

Those exempt from the payment of VAT under Sectifa(V) are liable to pay
percentage tax. Section 116 provides:

"SEC. 116.Tax on Persons Exempt from Value-Added
Tax (VAT). — Any person whose sales or receipts are exempt
under Section 109 (V) of this Code from the paynanialue-
added tax and who is not a VAT-registered persail glay a
tax equivalent to three percent (3%) of his grasarigrly sales
of receipts: Provided, That cooperatives shall hemgt from
the three percent (3%) gross receipts tax hergposed."

As clearly stated in the law, non-VAT registerediteas exempt under Section
109 (1) (V) of the NIRC, as amended, are coverefddrgentage taxes.

EXEMPTION UNDER REPUBLIC ACT NO. 9904

Pursuant to Section 18 of RA No. 9904, the assocdatues and income derived
from rentals of the homeowners’ association’s prioge may be exempted from income
tax, VAT and percentage tax subject to the follapaonditions:

a. The homeowners’ association must be a duly constittAssociation” as
defined under Section 3(b) of RA No. 9904;

b. The local government unit having jurisdiction ovwre homeowners’
association must issue a certification identifythg basic services being
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rendered by the homeowners’ association and thetetmg its lack of

resources to render such services notwithstandéngear mandate under
applicable laws, rules and regulations. Providethér, that such services
must fall within the purview of the “basic communiservices and

facilities” which is defined under Section 3(d) RA No. 9904 as those
referring to services and facilities that redoumd the benefit of all

homeowners and from which, by reason of practigalio homeowner

may be excluded such as, but not limited to: segusireet and vicinity

lights; maintenance, repairs and cleaning of sdregtrbage collection and
disposal; and other similar services and facilifiaad

. The homeowners’ association must present proof. (fieancial

statements) that the income and dues are usetidarléanliness, safety,
security and other basic services needed by theb@esmincluding the
maintenance of the facilities of their respectiubdivisions or villages.

All concerned revenue officials and employees aeelty enjoined to give this
Circular as wide a publicity as possible.

This Circular takes effect immediately.

K1-nra

(Original Signed)
KIM S. JACINTO-HENARES
Commissioner of Internal Revenue



